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15 David M. Feldman, Health and
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7 ‘At the same time, Jewish law
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ish sources refer to an individual
in whom death is expected to be
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found in Rosner (see footnote #7).
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The Right of Privacy
and
The Right to Die

by Joan Mahoney

The United States Constitution does
not incorporate a specific provision
protecting the right of privacy or the
right of bodily integrity. Decisions by
the United States Supreme Court have,
however, recognized that there are
certain decisions regarding one’s body
with which the government may not
interfere. For example, the equal pro-
tection clause has been held to prohib-
it the sterilization of certain criminals
by a state, where other criminals were
not sterilized The fourthamendment
has been interpreted to prevent forci-
ble surgical removal from a criminal
defendant of evidence in the form of a
bullet2Finally, the due process clause
of the fourteenth amendment has been
used to strike down state laws restrict-
ing the use of birth control devices®
and criminalizing abortion* and has
been held to prevent the coercive use
of a stomach pump?

While the Supreme Court has not
been faced with determining the
boundaries of a patient’s right to refuse
life-preserving medical care, or the
right of a guardian to refuse it on the
patient’s behalf, many lower courts,
both state and federal, have dealt with
this issue. In most jurisdictions, the
courts have allowed the guardians to
terminate the medical care, thus allow-
ing the patient to die. Recently, the
Missouri Supreme Court rejected
the attempt made by the guardians
of Nancy Cruzan to remove the gas-
trostomy feeding tube that provides
nutrition and hydration to Nancy, who
is in a persistent vegetative state. The
question with which this article is
concerned is whether the Court was
correctin its interpretation of the right
to privacy and whether it properly
weighed the apparently conflicting

interests of the state and Nancy Cruzan.

In July, 1988, the Probate Division of
the Jasper County Circuit Court held
that there is a constitutionally guaran-
teed right of liberty that permits the
withdrawal of “artificial death pro-
longing procedures” when the patient
has essentially no cognitive functions

and there is no hope for recovery.

On appeal, the Missouri Supreme
Court conceded that there is a com-
mon law right of individual autonomy
concerning decisions regarding health
and welfaref and that there is, in addi-
tion, a constitutional right to privacy
that extends to treatment decisions’
After determining, however, that the
right of privacy is not absolute, but
must be balanced against the interests
of the state, the court held that the state
interest in the preservation of life out-
weighs the patient’s interest in the righ
to refuse treatment, at least where the
medical treatment is the provision of
food and hydration. In summary, the
court stated,

Given the fact that Nancy is alive
and that the burdens of her treat-
ment are not excessive for her, we
do not believe her right to refuse
treatment, whether that right pro-
ceeds from a constitutional right
of privacy or acommon law right
to refuse treatment, outweighs
the immense, clear fact of life

in which the state maintains a
vital interest3

The Court wenton to limit the
holding to cases involving guardian-
ship, implying that the decision might
be different if the patient were compe-
tent and able to make the decision on
her own. If thereis aright to privacy in
these cases, apparently it belongs only
to the patient and cannot be exercised
on her behalf, although the guardians
have the right to make other medical
decisions not relating to issues of life
and death.

There were three dissenting opinior
each of which suggested upholding
the decision of the trial court. Judge
Higgins provided a comprehensive
survey of cases from other jurisdictior
in support of the constitutional princi
ple involved in the right to refuse med
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ical treatment, while judge Blackmar
relied on principles of common law

and equity, ratherthan the Constitution.

Judge Welliver agreed with judge
Blackmar and Judge Higgins, but stated
that on his view, the majority implicitly
held the Missouri Living Will Statute
constitutional, although the statute
admittedly did notapply in this case. In
Judge Welliver’s opinion, the list of pro-
cedures which the Missouri statute did
not define as “death-prolonging,” and
which therefore could not be discon-
tinued under the statute, was so exten-
sive as to constitute a fraud on those
who believed they had aright to die
under the statute.

Less than a month before the Mis-
souri Supreme Court rendered its
decision in the Cruzan case, the United
States District Court of Rhode Island
confronted a situation that was strik-
ingly similar to Nancy Cruzan’s. In 1986,
Marcia Gray, a healthy forty-five year
old woman, had a stroke that left her
in a persistent vegetative state. Shortly
afterward, before it was clear that she
would not recover, a feeding tube was
implanted to provide her with nutrition
and hydration. Subsequently, however,
her husband, children, and other fam-
ily members requested that feeding be
stopped and that she be allowed to die.
The hospital denied the request, and
the Gray family went to court. Having
been appointed his wife’s guardian
under Rhode Island law, Mr. Gray
soughtadeclaratory judgment from
the federal court establishing his right
torefuse treatmenton behalf of his wife.

Like the court in Missouri, the Rhode
Istand District Court found that there
was a right to make medical decisions
regarding one’s body, based on both
the common law and the Constitution,
but that the right was notabsolute. The
Courtdefined the competing govern-
mental interests as the preservation of
life, the prevention of suicide, the pro-
tection of innocent third parties, and
the integrity of medical ethics. None-
theless, the Court found that the com-
peting state interests were notsufficient
in this case to override the patient’s
right to determine the course of her
care. In particular, the Court rejected
the argument that the state’s interest
in preserving life should control. That
interest is strongest when the state
seeks to protect someone “who may
potentially be the subject of abuse.”?
Since the family in this case was try-
ing to ensure that Marcia Gray’s own
wishes be carried out, she obviously
did not need “protection” from the
state that would counteract her wishes.
The Court concluded as follows:

The duty of the State to preserve
life must encompass a recogni-
tion of an individual’s right to
avoid circumstances in which the
individual himself would feel that
efforts to sustain life would de-
mean or degrade his humanity.
Itis antithetical to our scheme of
ordered liberty and to our respect
for the autonomy of the individ-
ual for the State to make decisions
regarding the individual’s quality
of life. It is for the patient to de-
cide such issues. Our role is lim-
ited to ensuring that a refusal of
treatment does notviolate

legal norms®

For many peoplewho are notregularly
involved with the law, it must be some-
what astonishing that two courts could
look at essentially the same facts, at
almost the same time, consider the
same body of precedent, and come to
diametrically opposed conclusions.
Either there is some difference be-
tween these cases that is not apparent
on the surface, or one of the courts is
wrong and the other is correct.

Itis possible for two courts to apply
the same law and reach different re-
sults if the factual situations to which
the law is applied differ. For example,
Missouri might have found that Nancy
had a constitutional right to die, but
that the evidence was inadequate that
she would choose to terminate her life
and thatin this instance her right was
not triggered That was not, however,
the holding of the Court. Instead, the
finding was that at least when the pa-
tient was incompetent and a guardian
was making the application to termi-
nate treatment, the state’s interest in
life supersedes the interest of the pa-
tient to refuse medical treatment. The
federal court in Rhode Island, on the
other hand, determined that the state’s
interestin preserving life did not out-
weigh Marcia Gray’s constitutional
right to determine what medical
treatment to accept or reject.

Both courts relied on Roe v. Wade for
the principle that the individual has a
right of bodily integrity, and both relied
on Bowers v. Hardwick™ for the propo-
sition that the right to privacy is not
unlimited. And yet, the Rhode Island
court found that the right at issue was
squarely within the privacy right pro-
tected by Roe and other decisions
regarding bodily integrity, and very
different from the question of con-
sensual sodomy atissue in Bowers;
while the Missouri court held that
whether or not the right is protected,
itis outweighed by the interest of the
state. It seems to me that the Missouri
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court clearly is wrong in its reading
of the law.

The first question is whether the
right atissue—the right to refuse med-
ical treatment—comes within those
rights of bodily integrity protected by
the line of cases that follows Roe. The
Missouri Supreme Court stated that it
was not convinced that the right to pri-
vacy extended to the freedom to refuse
life-sustaining medical care, but itis
hard to identify where the line might
exist between that right and the free-
dom to terminate a pregnancy, the right
atissuein Roe. If a person has arightto
make decisions about the use of birth
control, if awoman has a right to termi-
nate a pregnancy, if an accused crimi-
nal has a right to refuse surgery to
remove a bullet that might be impor-
tant evidence against him then surely
an individual has the right to choose
whether or not to accept certain med-
ical treatment. All of which is not to say
that the state may not have an interest
in the decision, but that comes into the
second part of the equation—whether
the interest of the state is sufficient to
outweigh the individual’s interestin
bodily integrity—and should not be
afactor in the initial decision as to
whether the right exists.

lf a person has the right to
_make decisions about the
use of birth control, if a
~woman hasari :fht to ter-
minateapregnancy,ifan
accused criminal has a right
to refuse surgery to remove
abullet that might be evi-
dence against him, then
surely an lndlwdual hasthe
right to choose whether or
_ nottoaccept certam med-
- tcal treatm ent. ~

Assuming then that the right to re-
fuse treatment comes within the right
to privacy, which pointthe Cruzan
court accepted for the sake of argu-
ment, the second, and perhaps more
difficult, question is whether the state
has sufficient interest in the decision
to override the patient’s choice.
According to the Supreme Courtin
Roe, the interest of the state must be
“compelling” to counteract the interest
of awoman in making the decision
whether to continue a pregnancy. In
the abortion context, the state inter-
est has been deemed to become more
compelling as the pregnancy pro-
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gresses. In the second trimester, the
state may regulate to protect the health
of the mother, and in the third trimes-
ter, it may regulate based on its interest
in the potential life of the fetus, even to
the point where the state may proscribe
abortion except where it is necessary to
preserve the mother’s life or health.
The Missouri Supreme Courtin
Cruzan felt there were two separate
interests in life at stake. There was the
interest in sustaining the life of the in-
dividual patientand the interest in the
sanctity of life itself. To demonstrate
Missouri’s concern for life, the Court
cited the recent Missouri abortion
statute, which was struck down by the
federal district court and the court of
appeals and is now before the United
States Supreme Court for review In
addition, the Court determined that
the exception from the Missouri Living
Will Statute, which does not define
death-prolonging procedure as the
provision of food and water, was evi-
dence of the state’s concern for life at
its end rather than at its beginning.
What the Court balanced was not
the state’s interest in life against Nancy
Cruzan's right to make decisions re-
garding her own medical care (or her
parents’ right to make those decisions
on her behalf), but instead considered
the state’s interest against the specific
treatment atissue and determined
that the treatment was not sufficiently
invasive to be a burden to Nancy. i,
at some time in the future, Nancy’s
feeding tube needed replacement, a
procedure admittedly more invasive
than the continued use of an existing
feeding tube, would the Court there-
fore come to a different conclusion?

Is the issue in this case not a question
of law—that is, the legal significance of
the state’s interest in the patient’s life as
opposed to the patient’s right of self-
determination—but a question of fact
having to do with the intrusiveness of
the procedure atissue? And if that is
the case, wouldn'tit then be possible

24

for a state to require in every case in
which a woman wanted to have an
abortion a weighing of her reasons—
that is, the intrusiveness of the preg-
nancy—to determine whether that
outweighed the interest of the state in
the fetus? But that is clearly not what
the Supreme Court held in Roe. Evenin
the third trimester, where the state
does have a compelling interestin
the life of the fetus, it may not proscribe
abortion where the woman's life or
health is at risk, and the Court does not
restrict that exception to severe risks to
her health or offer the state the possi-
bility of weighing her health against the
life of the fetus®

In Gray, the federal district court held
that Marcia Gray's right to determine
her own medical care, whether or not
the specific treatment at issue was in-
vasive or painful, meant that the state
could not assert an abstract interest in
life that would prevent her from making
those decisions herself. In Cruzan the
court seemed more concerned with
possible ramifications of the decision,
such as whether it could be used in the
future to allow the termination ofa
patient’s life without her consent, than
with the issue of Nancy Cruzan’s right
of autonomy.

if there is doubt about the expres-
sions of intent made by the patient
when competent, there is some ground
for erring on the side of preserving life.
If there is reason to doubt the motives
of the relatives seeking a termination of
treatment on behalf of the patient, the
court should certainly be careful to de-
termine what the patient herself would
want in the circumstances. But once it
has been determined that the patient
unequivocally has expressed a desire
not to continue to live in a persistent
vegetative state, it seems clear that the
right to privacy requires that the state
defer to the individual’s wishes.

By simply asserting an interestin
life that outweighs the patient’s right
to autonomy, the Missouti Supreme
Court has failed to give the right of an
individual in determining her own fate
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the weight it should have, based on
previous decisions of the United States
Supreme Court. Itis clear that the state
interest must be compelling to suc-
ceed, and that the right it should be
balanced against is the right to indi-
vidual autonomy, not the intrusiveness
of the particular medical procedure at
issue. By rejecting the Cruzans’ appli-
cation, the Court is not indicating only
its regard for life but its disregard of
Nancy’s right to control her life.
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